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. DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 107
[Docket HM-207A; Amdt. No. 107-25]
RIN 2137-AC08

Amendments to the Hazardous
Materials Program Procedures

AGENCY: Research and Special Programs
Admnmstration (RSPA}, DOT.

ACTION: Final rule

SuMMaRY: The Hazardous Matenals
Transportation Uniform Safety Act of
1990 {HMTUSA), enacied November 186,
1990, amended the Hazardous Materal
Transportahon Act (HMTA) to establish
a new preemption standard for State,
pohitical subdivision, and Indian tribe
requirements that concern certain
covered subjects. RSPA is amending its
regulations to define the preemption
standard. RSPA is also streamhining rts
preemption determination and waiver of
preemption processes. The intended
effect of these changes is to clarify the
regulations and shorten the process for
obtaining determinations.

EFFECTIVE DATE: May 13, 1892.

\ FOR FURTHER INFORMATION CONTACT:
Mary M. Crouter, Special Counsel, -
Office of the Chief Counsel (DCC-3),
Research and Special Programs -
Administration, 400 Seventh Street, SW,
‘Washington, DC 205580 {Tel. 202-366— :‘

4400)." -0t '
SUPPLEMENTARY INFORMATION:
- I Background "~ --

e S LIRS e .
- Thengzar'tdous Materials ;. - W
Transportation Uniform Safety Actof =
1996 (HMTUSA; Pub. L., 101-615) was 4
enacted on November 16, 1990. The )
HMTUSA amended the Hazardous
Materials Transportation Act (HMTA:
48 App. U.S.C. 1801 ef seq ) in many -7
sigificant respects. Section 4 of the
HMTUSA amended section 105 of the .-
HMTA by adding new subsections {a})(4)
{A) and {B) to preempt any requirement
of a State, political subdivision, or “
Indian tnbe concermng the following
subjects if the non-Federal requirement
is not substantively the same as any
provision of the HMTA or any Federal
regulation 1ssued under the HMTA:

(1) The desigriation, description, and
classification of hazardous matenals;

{is) The packing, repacking, handimg.
labeling, marking, and placarding of
hazardous matenals, ,,» 5 -

(1) The prepasaticn, execuhon, and use of

. shipping documents pertaimng to hazardous
matenals and requirements respecting the

—
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number, content and placement of such
documents;

{iv) The wniten notification, recording, and
reporting of the unintentonal release In
transportation of hazardous matenals, ar

(v) The design. manufacturing. fabncation,
marling, mamtenance, reconditioning,
repairing. or testing of a package or container
which 15 represented, marked, certified, or
sald aa quahfied for use in the transportation
of hazardous matenals

49 App. U.S.C. 1804(a)(4} {A) and (B}

RSPA 1ssued a final rule, published on
February 28, 1991 (56 FR 8618,
Correction Notice pubhished Apnl 17,
1991, 56 FR 15510}, to conform 1ts
regulations with certain provisions of
the HMTUSA amendments. In its
February 28, 1991 final rule, RSPA added
this new preemption standard to 49 CFR
107 202 to murror the statute, but did not
define the term “substantively the
same."”

11. Notice of Proposed Rulemaking

On August 1, 1991, RSPA published a
notice of proposed rutemaking (NPRM)
under Docket No. HM-207A, Notice No.
91-2 (56 FR 36992), to solicit comments
on a proposal to define “substantively
the same,” the preemption standard for
State, poliical subdivision, and Indian
tribe requurements that concern covered
subjects. RSPA also proposed to
streamline its procedures for preemption
determinations and waiver of
preemption deferminations. The
comment pertod closed on September 3,
1991, and RSPA recerved 13 comments
from shippers, industry associations,
States, and a Federal agency.

10I. Definition of Substantively the Same

“In the NPRM, RSPA proposed to
define “substantively the same™ as
“conforming 1n every signtficant -
respect.” RSPA proposed, therefore, that
any State, pohtical subdivision, or
Indian tnbe law, regulation, order, ruling
provision, or other requirement
concerming a covered subject would be
cansidered “substantively the same” as
the Federa)l provision on that subject if
the non-Federal reqiurement conforms
to 1t 11 every significant respect. RSPA
also offered examples of non-Federal
requurements that, although not identical
to the Federal requirements, would
nonetheless be considered substantively
the same. Such requirements would
include, for example, editorial changes
that do not change the meamng of a
Federal provision.

Most commerters supported the
proposed definihion of “substantively
the same,” although severa} suggested
modificabions. One commenter stated
that the defimton should mean that the
non-Federal requirement 1s “identical”
to the Federal requirement, because the

legislative history supports such a
conclusion. RSPA disagrees. As noted in
the preamble to the NPRM, the House
Commitiee on Public Works and
Transportation stated.

There 13 gome concern that this mandate
may mean that the state [aw must mirror the
Federa! statute verbatim It does not mean
that 1t means the state law must have the
same effect as the Federal law.

HR. Rep. No. 444, Pt 2, 101st Cong., 2d
Sess, 24 (1990).

One commenter recommended that
RSPA. amend the defimtion to insert the
word “similar” before de munims m the
last sentence, so that the sentence
would read. “Editorial and other similar
de minimis changes are permitted.” The
commenter expressed concern that the
words de munumits would invite State
and local juriscdictions to adopt
substantive changes that they would
charactenze as minor, RSPA agrees with
the commenter and has adopted the
suggestion.

The commenter also suggested that
RSPA clanfy in the preamble that
Congress has preempted the field of
hazardous matenals regulation m each
of the five covered subjects, and that a
State or local government 18 therefore
preempted from any type of regulahion
concerming these subjects, unless 1t
adopts and enforces a rule thatis
“gubstantively the same™ as the Federal
rules. The commenter suggested that

. RSPA provide a comprehensive hst of

examples of typical types of non-Federal
regulations that are m the covered .
subject areag Finally, the commenter _
stated that RSPA should clanfy that any -
State or local requirement in a covered .
area that is inconsistent with the HMTA
or the regulations {i.e., conflicts with or

13 an obstacle to comphance with the ~ ™
Hazardous Materials Regulations (HMR}
could not be substantively the same and
15 therefore preempted.

RSPA believes that section 105(a}(4)
preempts the field of hazardous -
matenals transportation in the five
covered subject areas. The concept of
preempling certain specified subject
areas of hazardous matenals regulation
enginated with legislative proposals
that the Department of Transportation
submitted to Congress to reauthorize the
HMTA. The most tecent proposal,
mcluded with a July 11, 1989 letter fram
Samuel K. Skinner, former Secretary of
Transportation, to the Honorable Dan
Quayle, President of the Senate, was -
introduced as H.R. 3228. The
Department’s proposal delineated these
subject areas as “critical areas of
hazardous materials regulation™ that
should be Federally preempted. The
Department's proposal was principally

based upon its expenience n 1ssming
advisory inconsistency rulings under the
HMTA, and was intended to codify that
experience

Congress agreed that these subject
areas shouid be Federally preempted.
The HMTUSA amended section 165 of
the HMTA to exphatly extend the
Secretary's jurisdiction to cover all
intrastate commerce to “encourage the
safe transportation of hazardous
materials in all areas.” H R. Rep. No
444, Pt. 1, 101st Cong . 2d Sess. 33 {1980).
As the House Commaittee on Energy and
Commerce stated

To achieve this pnmary goal, this section
defines the cntical areas in which Federal
regulations will * * * preempt non-Federal
laws or regulations on the same
subject * * * . The Commitiee beheves that
there 1s a compelhng need for standardized
requirements relating 1o certain areas of the
transportation of hazardous matenals.
Conflicting Federal, State, and local
requirements pose potentially senous threats
to the safe transportation of hazardous
matenals. Requiring State and local
governments to conform thesr laws ta the
HMTA and regulations thereunder, wath
respect to the specific subjects hsted n
section 105{a)(4){B), will enhance the safe
and effictent trangportatien of hazardous
matenals, while better defining the
appropnate roles of Federal, State, and local
jurisdictions

HR. Rep. No 444, Pt. 1, 101st Cong, 2d
Sess. 33-34 (1930). -

As reported by the House Committee
on Public Works and Transportation,
H.R. 3520 contained a provision {section
105(b}{3}), entitled “State Authority to
Regulate 1n Nonfederally Regulated
Areas.” This provision would have -
allowed State regulatron i a covered
subject area “only where the Federal
government does not address a specific .
aspect of the covered areas and the —,
Federal government permuts it.” HR.

. Rep. No 444, Pt. 2, 101st Cong., 2d Sess.

24 [1990), This provision did not survive
in S. 2936, which was the compromise .
bill enacted as Pub. L. 101-615. Although
the omission of this provision from the
HMTUSA 18 not, by tself, dispositive,
RSPA believes that it is an indication
that Congress intended to preempt the
entire field of hazardous matenals
transportation in the five covered
subject areas.

RSPA believes that in the five covered
subject areas, national unmiformity is
cntical. Therefore, in those areas, the
Department of Transportation has
determined what requirements are
necessary for the safe transportation of
hazardous matenals. Any additional
requirements, 1n excess of the Federal
requirements, would not be

—
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“substantively the same.” and would be
preempted

1n a recent decision by the Unsted
States Court of Appeals for the Tenth
Circuit, the Court discussed the
»substantrvely the same” standard The
Court noted that although the term had
not yet been defined. 1t clearly
mandates a mgher preemption standard
than the dual comphance/obstacle
standard defined 10 49 App U.S.C.
1811(a). Colorada Public Utilities
Commission v. Harmon, 951 F.2d 1571
(10th Car. 1893). The Court stated that
“the term 1tself denotes that state
regulatigns must contain the same
substance as the federal regulations.”
and 1it. therefore, preempted a state
regulation because it Imposes- “different
requirements than the federal
regulation.”’ Id, at 1678.

One commenter stated that the
language of the proposed defimtion
should be amended to consider not only
the text of the non-Federal requrrement,
but how its mtended to be or actually
1s'enforced. RSPA believes that the
preempticn standard in sechon 105(a}{4)
requires a compansan of the non-
Federal requirement with the Federal
requirement on that covered subject.
Such a comparisod would necessarily
involve a determnation of whether the
non-Federal requirement would have the
same effect as the Federal requirement,
particnlarly where the langnage of the
two requirements is not jdentrcal. ~
However; where the non-Federal
requrement is determined to be
substantively the same; t wouldbe -
appropriate t consider actual or
hypothetical situations where the non-
Federal requirement might be- enforced *
dhfferemily than the Federal requirement. *
If a notr-Federal requirerentis *~ ' 7 -
determinad to Be “substantively the ’
same" as a Federal requirement; and *
therefore not preempted under section
105fa){4), it may nevertheless be subject
to the-separate preemption provisions of -
sechon 112{a}(2] Sechon 112(a)(2}
provides that a non-Federal requirement
15 preempted if, as applied or enforced,
it creates an cbstacle-to the
accomplishment and execntion of the
HMTA or the HMR. -

One commentersuggested that the
definition did not provide enough
information concerning the nature of the
preemption standard. “The commester
asked whether a State which had no
provision on a covered subject would be
required to adopt ones whether State -
exceptions from the HMR {such as for
inirastate transportation) would be -
preempted; and whether a State which
expenences sigmficant delay n
adopting new Federal regulations would

have its existing State-adopted HMR
preempted
As discussed above, RSPA belteves

that State requirements that differ from
or exceed the Federal requirements are
not “substantively the same” and are
therefore preempted States are
encouraged to adept the HMR their
entirety, but are not requred by the
HMTA to do s0. As a general rule, a
State winch has no provision on a
particular coverad subject would not be
required to adopt one. However. if the
absence of & provision changes the
effect of State regulations in a covered
area, the State regulations may be
preempied. RSPA does not antcipate
that reasonable delays m adopting new
Federal requirements will resalt in
preemption of carrent State-adepted
HMR's. In its mnconsistency rukings (IRs),
RSPA determined that State and local
regurements that incorporate by
reference specific superseded Federal
regulations are mconsistent. IR-3, IR-18,
{All of RSPA’s Inconsistency Rulmgs
have been published i the Federal
Register and are availabie for review
the RSPA Dockets Umt.) However, State
and Iocal governments may mcorporate

v reference volumes of the
Code of Federal Regulatons which
include the HMR for a reasenable hme
{up to two years] afterthesr pubhication,
altheugh a later-pubhshed HMR rule -

* would controd overan inconsistent State

or local requirment. %1% As reguired
by the FIVETA. RSPA wnll be proposing
to extend #s jurisdichon to regulate
intrastate carmars. [ssues.concerning

_ State exceptions. for intrastate carriers

:ivlﬁllhe addressed durmg that ™~
* Ting commenter also suggested. that
RSPA addzess:apeciﬁc’hypot‘heliml ey
requirements, such aswhether a State
requirement for an inspection sticker to
certify an annual inspection of a bulk
packaging or vehicle would be
preempted as cenflicung wath the
Federal marking or labeling
requirements. - .

Any such non-Federal requirenient
will require analysis en a case-by-case
hasis to determine if the requirement is
in a covered area, and then if the
requirement is substantively the game,
The IRs thal RSPA has issaed offer
numerous examples of the types of
requirements that fall withm a covered
subject area and that RSPA determnted
were preempted under the dual
compliance/obstacle tests.

Courts have also addressed State and
local requirements that fall watinn a
covered subject area, For example, State
and local hazard class and hazardous
matertals definitions and classifications

- Highway Administration (FHWAJ,

7

= Transportatien, Commenters- wére

. routmg cammot be cleanly s

differing from those in the HMR and
used to regulate hazardous maltenals
transportation are ipconsistent because
the Federal role 13 exclusive. IR-18, IR~
19, IR-20, IR-21, IR-26, IR-28. IR-29, IR~
30, IR-31, IR-32, and Missourr Pacific

A EB Co v.Railroad Commission of
Texas, 871 F. Supp. 466 (W.D Tex 1987).
aff'd en other grounds, 850 F.2d 264 (5th
Cir. 1988), cert. dented, 109 5. Gt 794
(1989). Placarding and other hazard
warmng requirements are inconsistent i
they are m addition to or different from
Federal placarding requirements. IR-2,
IR-3, IR-24, IR—30 In Colorado Public
Utilitres Commission v. Harmon, supra.
the Court found that a requirement to
carry the State Patrol telephone number
with the sinpping papers 18 not
“substantively the same™ and 13
preempted. Although these examples are
not exhaustive, they are indicative of
the types of irerments that RSPA
beheves fall within the covered subject
areas, and which would be preempted if
they are not substantively the same.

IV. Preemption Determination and
‘Waiver of Preemplion Processes

In the NPRM, RSPA stated that it
would exercise the authonty laissue
preemption and waiver of preempton
determmnations under the HMTA. with
the exception of matiers concerning
highway routing of materials.
The NPRM stated that matters ,
concerning highway routing, including
radipactive materials routing, wonld . |
now be the responsibality of the Federal

Several commenters epposed splmmg' i}
preemption determinations between two

- agencies of the Department of .-

-

+aa -

concerned that witlr two-different - .+

-~ agenciesissmngpreempﬁon A

deternnnations, the possibility for . -1 .«
different preemphon s extsts.
Commenters stated that to require an
apphcant to file two different, LA
applications would be burdenseme. One -
cormmenter stated that the term «

“highway routng’ 13 uaclear, and

several commenters stated that hishway

eparated
from other 1ssues, such.as time-of-day
restrictions, permits, inspechons, fees,
shipment bans, prenohfication, and
related issues- .

Recause of the modal-specific nature
of highway routing, the Secretary of
Transportation has determuned that
FHWA should have the responsibility
for matters concerning highway routing
under the HMTA. FHWA wil be
conducting further rulemaking on the
1ssue of highway roufing standards.
Section 105(b}(2) of the HMTA speaks
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broadly to the 1ssuance of Federal
standards for States and Indian tnbes to
use 1 establishing, mamtaiming, and
enforcing specific highway routes over
which hazardous materials may and
may not be transported by motor
vehicles, and “hmitations and
requirements with respect to highway
routing * Defimition of what constitutes
highway routing matters 13 an i1ssue in
FHWA's rulemaking on this topic. RSPA
and FHWA are working together to
address this issue and to coordinate on
matters where there may be averlapping
concerns

RSPA proposed to shorten the
preemption determination and warrver of
preemption processes by eliminating the
right to appeal the decision of the
Assgociate Admumstrator for Hazardous
Matenals Safety to the Administrator of
RSPA. Congress was well aware of
RSPA's inconsistency ruling process,
and the process was extensively
discussed during the development of the
HMTUSA. Congress elevated RSPA's
advisory process to the statute by
provniding for preemption determinations
that are subject to judicial review, but
was clearly concerned about the
timeliness of the process. Section
112(¢c)(1) of the HMTA provides that no
applicant for & preemption
determination may seek relief with
respect to the same issue i any court
unti] the Secretary has taken final action
on the apphcation or until 180 days after
fikng the apphcation. whichever occurs
first. For this reasan, RSPA proposed to
shorten both the preemption
determmnation and waiver of preemption
processes. |

Although some _commenters supported
streamhning the twa processes, several
commenters objected to complete . -

- elimination of the administrative appeal

process. These commenters suggested -
various alternatives, including a--- -
discretionary process that would be
more a reconsideration rather thana_
full-blown appeal process, These -
commenters noted that now that RSPA's
preemption determinations will be
bmdmg and subject to judicial review, it
is even more critical to have an
admimstrative review of the initial
decision. The commenters stated that
there should be some opportunty for
RSPA to correct an error of fact or law
or consider new information that was
not available to the initial | -
decisionmaker. Several of these v
commenters suggested that RSPA
estabhsh a specific time period for”
reconsicderation, and 1f the
Admimstrator fails to act within that
ttme, the petition for reconmderahon
would be deemed denied.

Several of the commenters critical of
spliting the preemption determination
process between RSPA and FHWA
suggested that some type of appeal be
retamned, either in the Office of General
Counsel or 1n the Office of the Secretary.

RSPA agrees with those commenters
whao suggested that there should be
some opportunity for RSPA to review ita
decisions prior to judicial review.
Accordimgly; RSPA 13 adopting a
streamlined adm:mstrative review
procedure for both preemption
determinations and waiver of
preemption determinations that wiil
allow for a petition for reconsideration
to be filed with the Assocate
Admimstrator for Hazardous Materials
Safety. As suggested by the commenters,
RSPA will require that a petition for
reconsideration of a decision of the
Associate Administrator include a
statement alleging the speaific factual or
legal error in the Associate
Administrator's determination, or the
new mformation sought to be
mtroduced, with an explanation of why
it was not raised i the earlier -~
proceeding.

The procedure wall prownide that any
petition for reconsideration must be
received no later than 20 days after
service of the Associate Administrator's
determination. The petitioner will be
required to mail a copy of the petition to
each person who participated in the
earlier proceeding, with a stateméent that
the person may file comments on the
petition within 20 days. The petitioner
must include with the pefition a -
certification that the petitioner has
complied with the requirement to notify
other persons and include the names
and addresses of all persons to whom a
copy of the petition was sent. The ..
Agsociate Administritor’s decision on
the petition shall constitute final agency
action and shall be considered an - - .
exhaustion of admmistrative remedies.

With respect to both RSPA and .-
FHWA making preemption - =/
determinations, as discussed above, the
Secretary has determined that because
of the modal-specific nature of highway
routing. FHWA should be responsible
for those matters, including preemption
determinations Therefore, there will be
two different forums for preemption
determinations, However, commenters
may wish to express their views directly
to the FHWA when it conducts its
rulemaking on ighway routing,
including 1is proposed preemption
determination process, as to where the
hne should be drawn regarding highway
routing matters. Although having two
different forums will, in some instances,
require the submission of two

apphcations, RSPA does not believe this
requirement will be unduly burdensome
for applicants An applicant would not
be required to subrt the same
information twice. Instead, an apphcant
seelung a determnation with respect 1o
both highway routing and other matters
would have to divide the apphcation
and supporting information mnto two
parts. As indicated above, RSPA and
FHWA are working together to mimmize
any burden on apphcants.

V. Editorial Corrections

This final rule also makes editorial
carrections to §§ 107.205 and 107 217 to
ensure that all references to non-Federal
governmental entities include Indian
tnbes wherever appropnate.

Rulemaking Analyses and Notices

Executive Order 12291 and DOT
Regulatory Policres and Procedures

RSPA has detetmined that this rule is
not majar under Executive Order 12291
and is not significant under DOT's
regulatory polizaes and procedures. {44
FR 11034; Feb. 26, 1979 ) This rule will
not have any direct or mdirect economic
impact because 1t does not alter any
existing substantive regulations in such
a way as to impose additional burdens.
The cost of complying with existing
substantive regulatons is not bemng
increased. Therefore, preparation of a
regulatory evaluation is not warranted.

Administrative Procedure Act

RSPA finds that there is good cause
for not publishing this rule at least 30
days before its effective date as is
ordmarily required by the - '
Administrative Procedure Act, 5 U.SC.
553{d). This rule is beingmade effective .
today in order to efisure the right of all
parties to any pending preemption: -
matter to seek immediate judicial
review, in Federal court, of a decision
without the need to appeal the decimon
to the Administrator. - - -

xS

Execttive Qrder 12612 v U

- The HMTA provides that State, ",
political subdivision, or Indian tribe
Tequirements concermng certain covered
subjects are preempted. This notice -
merely proposes to implement the
specific statutory mandate at the
minimum level necessary to aclhieve the
objectives of the statute Therefore,
preparation of a Federahsm assessment
is not warranted.

Regulatory Flexibility Act

RSPA certifies that this rule wall not
have a significant econemic 1mpact cn a
substantial number of amall entities
There are no direct or indirect economic
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impacts for small uruts of government.
businesses, or other orgamzations.

>aperwork Reduction Act

There are no new information

coilechon requrements contained m this
rule.

National Environmental Policy Act

RSPA has concluded that this rale will
have no significant impact on the
environment and does net require the
preparation of an environmental impact
statement under the National
Environmental Pelicy Act.

List of Subjects in 49 CFR Part 107

Admmistrative practice and
procedure, Hazardous matenals
transportation, Packaging and
containers; Penalties, Reporting and
recordkeeping requirements.

In considernation of the foregomg. part
107 of title-49, Code of Federal
Regulations, is amended as follows:

PART 107—HAZARDOUS MAYTERIALS
PROGRAM PROCEDURES

1. The aunthority tatation for part 107 i3
revised to read as follows: -

Authonty: 49 App. B5C 1421{c) 49 App.
U.SC. 1802, 1804, TEDS, 1808181 T; App Aof
part 1 Public Law, 83-670, 80 Stat 933:(49-

App U.SC.1853(d). 1855); 49 CFR L45.and ,
15% -

N P PO N

Subpart G—Preemption " e
2.In § 107.201, paragiaphs {a) and {c] ~
are-revised to rea&nsjfollbws' deer
4 RIS, T o t BRI SV LRETS
§ 107.20% . Furpoese gnd scope. ‘* -
{a) This subpurt prescribes procedures
by which: 54 FoLa d o alst 2 LA
{1} Any pesson, includmg & Statey, - =
polﬁmlmbdndmnmm*hdmn— mbe; bt
dlrectlsmﬁente&hyanyfrequitement of~
a State, poli snbdnisiens, ot indian. -
tribe, mey apply fora determination a8 -
1o whether that requrrement ig -~ -1 12 =
preempted under secton 105(a){4 or -}
section 112 (a)(1) or {a)(2) oL the Act {19
App. U.S C. 1804 and 1811}, ot SRR
regulabons.igsued thereunderzand ~
(2) A State; polshead sehdivision; o -
dndian tribe smy-apply for a wawerof,
preemphon.with respectieany - ¢
requirement that the Stats, polticak. 7 ¢ -
subdivision,.or Indiar tribes: 20 -
acknowledges ta be preemptedby -
section 105(a)[3). oz section 112 {a)(1}or
{a){2) of the Act, orregulations
thereunder, or that has beex determined
by a court of competent junisdiction to .
be so preempted. .
O . T W Seara o~
{c) For purposes of this subpart, 7~
“regulations issued under the Act™
menns the regulations containedin this

subchapter and subchapter C of thus
chapter.
3. Section 107.202 15 amended by

adding a new paragraph (d] to read as
follows:

§ 107202 Standards for determining
preamption.

-« * - -

(d) For purposes of this section,
“gubstantively the same™ means that the
non-Federal requrement conforms in
every sigmficant respect to the Federal
requrement. Editional and other simalar
de mnirmis, changes are permutted.

4 In § 107.203, paragraph (a) 13
ravised to read as follows:

§ 107203 Application.

{a) With the excephen of highway
routing matters covered nnder section
105{h} of the Act (43 App. us.c.
1804(b)}, any person, mncluding a State,
politicat subdivision. or Indian tribe,
directly affected by any T i t of
a State, political subdivision, or Indian .
tribe, may apply to the Associate
Admmstrator for Hazardous Materials
Safety for a determinahion of whether
that requirement 18 preempted by 49
CFR 167.202(a} or(b). - .

5. Tn § 107.205, pacagraph {a) 1s
revised taread as follows: - )

2 . P 3o

- -

§ 107205 Notice- | -\ s s

(a} If the apphoant m.otherthana. - t!
State, pnlmnaiisubdbnsinmnrhdm “3
tribe, the-applicantshall mail a capy-of-
the application to the Staté, polrtical. 12
subdivision,or Indian tmbe concerned:
accompame&byamtnmen&ﬂmtthe s
State poltical subdivisioz, or 4N
tribe may submit commentsregarding 3
the apphication to the Associat@ o, A
Administeator for Matevials!
Safetywathin 45-dags. The applicatiomr..
filed with the Associate Admimstrator .,
for Hazordous Materials Safety mmst.
include a certficatrom.that the ppplivant
has comphied with this patagraplvand |
rmast mofude (e names and addrasaes *
of each: State, political subdivision.or ..,
Indian tribe-official towhom a copy of .
the apphcation wassent. | .o o0t -
-, W e, e s‘:.:.

a

FLIGE SPURLLE
6. Int § 107,200, paragraph {c}is revised
: 1, %% LS

to read as follows: - s
-~ - =

: " «
W omr

[N I e a4

'

- s 7
§ 107.208 petormination.

- L) - - -

-

(c) The determaration mcludesa
written statemrent sething forth the. . '
relevant facts and the legal basis for the
determination, and provades thatany -
person aggrieved thereby may flea -
petrtion for reconsideration wath the -

.

Assoclate Admnistratoe for Hazardous
Matenals Safety.

- - - - -

7 Section 107.211 is revised to read as
follows:

§ 107.211

Petition for reconsideration.

{a} Any person aggneved by a
determination issued under § 107 209
may file a petition for reconsideration
with the Associate Admimstrator for
Hazardous Matenals Safety, The
pehition must be filed within 20 days of
service of the determunaton.

(b) The petition must contam: &
concise statement of the basis for
seeking review, including any specific
factual or legal error alleged. If the
petition requests consderation of
information that was not previously
made available to the Associate
Admnistrator, the petition must mclude
the reasons why snch information was
not previously made available,

{c} The petitioner shall mail a copy of
the petition to each person who
participated, eitheras an applicant or
commenter, ix the preempton:
determinationr proceedmg, accompanied

' by a statemnent that the person may

subsmit comments concerning the
petition to the Associate Administrator
within 20 days. The petrhion filed with
the Associate Adirinistrator nmst
tontain rcertification thet the-petitioner
has,compited with this paragraph and
includie-the names and addresses of all .
persons to wifom & copy of the petition
was‘sént T T aims o Lx'iu‘eat,t'! -
. {d) The Assoclate Admnisttator's -
decasion constitutes final ction.
‘8. Tn § 107215, paragraph{a te

introductory Jakt is;revijmed’ to re?affa{é""; ’
follows: , . . " - LT

prek b T T DRIV SR PR L

§ 107.215 ‘Application.> - % < -
- ! v e 1 .
{a) With the exceptionof . .. ... -

requirements preempted undér section
105{b) of the Act [12 App.USC’’ ~ 7 -
3804(b)), any State, political subdivision,
or Indian tribe may apply to the ' )
Associate Administrator for Hazatdous
Materals Safety for a waiverof
preempiind with respect to any :
requirement that the State. pahtical
subdivision, or Thdian tribe i
acknawledges to be preempted under

the Act or the regulations issued under
the Act, or that has been determined by

a court of competent jurisdiction to be

so preempted. The Associate
Administrator may waive preemption
with respect to such requirement upon 2 -
determunation that such requirement-—

- - » - -
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9 In § 107 217, paragraphs {a) and {c})
are revised to read as follows:

§107.217 Notice.

(a) The applicant shall mail a copy of
the application and any subseguent
amendments or other documents
relating to the apphcation to each
person who is reasonably ascertamable
by the applicant as a person who wiil be
affected by the determination scught.
The copy of the application must be
accompamed by a statement that the
person may submit comments regarding
the apphcation to the Assomate
Administrator for Hazardous Matenals
Safety within 45 days. The application
filed wath the Associate Admimstrator
for Hazardous Materials Safety must
include a certification that the
application has complied with this
paragraph and must include the names
and addresses of each person to whem
the application was sent.

* - L - A

(c) The Assocate Admunmistrator for
Hazardous Matenals Safety may require
the applicant to provide notice in
addition to that required by paragraphs
{a} and {b) of thts section, or may
determune that the notice required by
paragraph {a) of the section is not

-

impracticable, or that notice should be
published in the Federal Register

- * * - *

10 In § 107 221, paragraph {c} 1s
revised to read as follows:

§ 107 221 Determination and order.

- - - - &

(c} The order includes a wnitten
statement setting forth the relevant facts
and the legal basis for the
determination. The order provides that
any person aggrieved by the order may
file a petition for reconsideration with
the Assomate Admimstrator for
Hazardaus Materials Safety.

- - - * -

§107.223 [Removed]

11. Section 107.223 is removed.

12, Section 107 225 is redesignated as
new § 107.223 and revised to read as
follows:

§ 107.223 Petition for reconsideration.

{a) Any person aggrieved by an order
1ssued under § 107.221 may file a
petition for reconsideration with the
Assgociate Administrator for Hazardous
Materials Safety. The petition must be
gill'gd wathin 20 days of service of the

er.

(b) The petihion must contamn a
concige statement of the basis for
seeking review, including any specific
factual or legal error alleged If the
petibon requests consideration of
information that was not previously
made available to the Associate
Admnstrator, the petthon must include
the reasons why such informaton was
not previously made available.

{c) The petitioner shall mail a copy of
the petition to each person who
participated, either aa an applicant or
caommenter, 1n the waiver of preemption
proceeding, accompanied by a
statement that the person may submit
comments concerning the petition to the
Associate Administrator within 20 days.
The petition filed with the Associate
Admimstrator must contain a
certification that the petitroner has
comphed with this paragraph and
include the names and addresses of all
persons to whom a copy of the petibon
was gent,

(d) The Associate Admnistratar's
dec:sion constitutes final agency action.

Issued :n Washington, DC, on May 4, 1992,
under authonty delegated in 49 CFR 1.53.
Douglasg B. Ham,

Deputy Admnistrator.
[FR Doc. 82-11005 Filed 5-12-82; 8 45 am]}
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